
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 RECEIVED 
In the Matter of OCT - 4 2005 
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Oftice of Secrslsry Amendment of Section 73.202(b) ) 

Table of Allotments ) ME3 Docket No. 05-245 
FM Broadcast Stations ) RM - 11264 
(Sierra Vista and Tanque Verde, Arizona) ) 

To: Office of the Secretary 
Attn: Assistant Chief, Audio Division, Media Bureau 

REPLY COMMENTS AND OPPOSITION TO COUNTERPROPOSAL 

CCR-Sierra Vista IV, LLC (“CCR’)), by its attorneys, hereby files theseReply Comments and 

Opposition to Counterproposal in response to the Counterproposal submitted by Cochise 

Broadcasting, LLC (“Cochise”) and Desert West Air Ranchers Corporation (“Desert West”) 

(collectively, “Joint Petitioners”) in the above-referenced proceeding. Joint Petitioners’ 

Counterproposal alleges that CCR’s Petition for Rulemaking is defective because CCR failed to 

provide a viable allotment site, impermissibly included certain stations in its loss area study and 

failed to provide a Tuck showing. 

Cochise is the licensee of FM broadcast station KKYZ, channel 269A, Sierravista, Arizona 

and the permittee of 267C3, Corona de Tucson, Arizona, and the permittee of a new station on 

channel 279C1 at Lordsburg, New Mexico. Desert West is the licensee of FM broadcast station 

KRDX, Vail, Arizona. In their counterproposal Joint Petitioners propose: 

Deletion of Channel 267C3 at Corona de Tucson, Arizona. 

Allotment of Channel 267C3 to Tanque Verde, Arizona as that community’s first 
local service. 

(1) 

(2) 



(3) 

(4) 

(5) 

(6 )  

(7) 

(8) 

Deletion of Channel 253A at Vail, Arizona. 

Allotment of Channel 253A to Corona de Tucson, Arizona. 

Deletion of Channel 279C3 at Lordsburg, New Mexico. 

Allotment of Channel 279A to Vail, Arizona. 

Allotment of Channel 279Cl to Animas, New Mexico as a first service 

Allotment of Channel 228C1 to Virden, New Mexico as a first service. 

1. CCR’s Petition for Rulemaking is Not Defective. 

(a) CCR Proposes a Viable Allotment Site. 

Joint Petitioners claim that CCR’s proposal “is technically unacceptable because it fails to 

provide a viable allotment site” lacks merit because there are several available sites outside of the 

boundaries of the Pusch Ridge Wilderness Area that CCR can use as a viable allotment site. In 

addition, despite Joint Petitioners’ claim that a transmitter site cannot be located in a wilderness area 

and that they “have been unable to identify any towers within the wilderness area,” there are at least 

four FCC licensed facilities currently operating in the Pusch Ridge Wilderness Area.’ 

Moreover, Joint Petitioners’ focus on the limitations of constructing in wilderness areas is 

moot because there is a large, workable, non-short spaced area located in the Coronado National 

Forest outside the wilderness area that complies with the Rule 73.207 spacing requirements. The 

Commission routinely allows use of allocation points in National Forests for proposed transmitter 

sites. Indeed, two FM allotments included in Auction No. 37 had allocation reference coordinates in 

a National Forest. (The reference coordinates for Channel 290 Carmel Valley, California are located 

in the Las Padres National Forest and the reference coordinates for Channel 287, St. Paul, Arkansas 

I See call signs WPID654, WQCRSSO, K O 7 3  1, and WPNX283. See Engineering Statement, Figure 1 (attached). 
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are located in the Ozark National Forest.) CCR also notes that there are numerous existing broadcast 

facilities licensed within the Coronado National Forest.’ Furthermore, there are numerous roads in 

the area proposed by CCR and the proposed facility can be built on a short, thirty foot pole with solar 

power. Finally, there is a process for obtaining authorizations for communication sites in National 

 forest^.^ 

(b) CCR’s Loss Area Calculations are Correct. 

Joint Petitioners assert that CCR’s loss area study is invalid because j “in( :s severi 

impermissible stations in its loss area study.” Joint Petitioners claim that CCR erroneously included 

foreign stations in its loss area study. Joint Petitioners’ engineering cites Nogales, Vail, and 

Patagonia, Arizona, 16 FCC Rcd 20515 (2001), in support of its proposition that the Commission 

does not consider foreign stations when determining reception services in allotment proceedings. 

However, this decision is inconsistent with more recent Commission decisions pursuant to which the 

Commission includes foreign stations to determine the number of stations in a market. In fact, the 

Communications Act of 1934, as amended, specifically states that foreign stations are to be included 

in the determination of existing  service^.^ 

* Broadcast facilities KGUN-TV Channel 9,  KUAT Channel 6, KVOAChannel4, KXGR Channel 46, KUAT(FM) 
Channel 213, KXZI(FM) Channel 217, all licensed to Tucson, have transmitter sites within the Coronado National 
Forest. 

3 See 43 U.S.C. $1761 (attached). See also, Alden Communications Corp., 64 RR 2d 1612, 1614 (1988) (a 
willingness by the government to consider a request for use of land sufficient to provide a reasonable assurance of the 
site’s availability); L o s  Alamos, NM,  7 FCC Rcd 3249 (1992). 

4 See Telecommunications Act of 1996, 11 FCC Rcd 12368 (1996) (foreign stations included in determining the 
number of stations in a market). See also, Biennial Regulufory Review -- Review of the Commission’s Broadcast 
Ownership Rules and Ofher Rules Adopted Pursuant to Section 202 of the Telecommunications Act of1996 18 FCC Rcd 
13620 (2003). afsd in part and remanded in part, Promefheus Radio Project, ef  al. v. FCC, 373 F.3d 372 (3d Cir. 
2004). stay modified on reh’g, No. 03-3388 (3d Cir. Sept. 3,2004) (foreign stations counted in relevant markets). 
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Joint Petitioners’ loss area calculations are further flawed because they fail to consider 

noncommercial station KWRB, a permittee for Channel 215C2 at Bisbee, Arizona. In addition, Joint 

Petitioners’ failure to include FM station KKYZ on the grounds that KKYZ was reallotted from 

Sierra Vista to Corona de Tucson is faulty because KKYZ currently is licensed to Sierra Vista. Both 

of these services should be considered in any loss area study. 

(c) CCR is Not Required to Provide a Tuck Showing 

The Commission properly concluded that a Tuck showing is not necessary because CCR’s 

proposed Tanque Verde reallotment will cover only 8.6 percent of the Tucson urbanized area, far 

short of the 50 percent threshold requirement. Joint Petitioners mistakenly assert that since more 

than 50 percent of Tanque Verde is purportedly included within the Tucson urbanized area, a Tuck 

showing is necessary. The Tuck threshold, however, requires that the Tanque Verde reallotment 

cover more than 50 percent of the Tucson urbanized area, which CCR does not propose? 

2. Joint Petitioners’ Counterproposal is Defective. 

(a) The Proposed First Service on Channel 228C1 to Virden, New Mexico. 

The Joint Petitioners proposal to allocate Channel 228C1 at Virden, New Mexico as that 

community’s first local service must be rejected. The proposed allotment of 228C1 at Virden is not 

mutually exclusive with any of the proposals in the CCR Petition or in the Joint Petitioners’ 

Counterproposal. As such, it must be dismissed.6 

See Nantucket, Mass., 20 FCC Rcd 3577 at95 (2005). Joint Petitioners have provided a Tuck analysis for Tanque 
Verde, acknowledging that the Commission “may permit” CCR to rely on the Tuck showing submitted by Joint 
Petitioners. Counterproposal at page 3. 

6 
original NPRM cannot be accepted as a counterproposal). 

See Llano and Marble Falls, 7X, 13 FCC Rcd 25039 at ¶ l o  (1998) (a channel not mutually exclusive with the 
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(b) The Proposed Allotment of Channel 279C1 at Animas, New Mexico. 

Animas, New Mexico is not a community for allotment purposes, and therefore, the proposal 

to allocate Channel 279C1 to Animas, New Mexico must be rejected. Animas, New Mexico, 

population 200, does not meet the threshold requirements of a community: it is not incorporated or a 

Census Designated Place and it does not have any of the attributes of a community. Where a 

community is not incorporated or listed in the US .  Census, a proponent must show that the 

community is a “geographically identifiable population grouping.” Specifically, a proponent must 

show that the residents of the locality are regarded as a distinct group.’ The local residents of 

Animas do not view themselves as a distinct geographic population. Although there are services 

located in Animas such as schools and a fire department, these services are located in Animas to 

serve a much larger geographical area and are not unique to Animas.8 

(c) The Proposal to Move Station KKYZ(FM) Corona de Tucson to Tanque Verde, 
Arizona. 

The proposal to reallocate Channel 267C3 from Corona de Tucson to Tanque Verde is flawed 

for several reasons. Cochise requests to change KKYZ0jM)’s community of license from Corona de 

Tucson to Tanque Verde under the guidelines set forth in Amendment of the Commission’s Rules 

Regarding Modification of FM and TVAuthorizations to Specify New Community of License, 4 FCC 

Rcd 4870 (1989). recon. granted in part 5 FCC Rcd 7094 (1990) (“Community ofLicense Order”), 

7 Se. Beacon Broadcasting, 2 FCC Rcd 3469 (1987); see also, Kenansville, FL, 5 FCC Rcd 2663 (1990) 

* 
See Declaration of Stephanie Patton (attached). See also, Reeder v. FCC, 275 U.S. App. D.C. 199 (1989) (must 

demonstrate that establishments in a community are aimed primarily at local residents not the wider geographic area). 
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which states that a station may change its community of license without subjecting the license to 

other expressions of interest if, inter alia, the proposed allotment is mutually exclusive with the 

current allotment. KKYZ currently is licensed on Channel 269A at Sierra Vista, Arizona. KKYZ’s 

licensed facility on Channel 269A at Sierra Vista, Arizona does not conflict with the use of Channel 

267‘23, Tanque Verde as proposed by Cochise. Cochise attempts to create mutual exclusivity by its 

use of Channel 267C3 at Corona de Tucson stating that “the proposed use of Channel 267C3 at 

Tanque Verde is mutually exclusive with the current use of 267C3 at Corona de Tucson.” 

Counterproposal at 5. However, Cochise only holds a construction permit for Channel 267C3, 

Corona de Tucson, and is not licensed to operate from that community. Any mutual exclusivity 

must be gauged from its licensed facility on Channel 269A at Sierra Vista. Accordingly, there is no 

mutual exclusivity for Cochise’s proposed use of channel 367C3 at Tanque Verde. 

Cochise is attempting to use its unbuilt authorization as a way to claim that its current 

licensed facility should be able to move to Tanque Verde on a channel which is not mutually 

exclusive with its current operation. This is clearly not the intent of the Community of License 

Order. To interpret the Community of License Order to allow a station to use either its permitted site 

or licensed site to claim mutual exclusivity for purposes of a city of license move is an abuse of 

Commission process. Under Cochise’s proposed reallotment, a licensed facility would be better off 

with outstanding adjacent channel construction permits in the hope that it can piggy backon another 

rulemaking or simply daisy chain its way to a community of license that it otherwise would not be 

entitled to serve. Just as rulemaking proponents cannot claim a proposal is fully spaced to a short 

spaced licensed facility because the licensee is the permittee of a site that is fully spaced, so too 

should a party seeking to change its city of license be required to do so based on its licensed facility, 



not the facility for which it has a construction permit.9 

Also troublesome is the fact that Cochise intends to substitute a Class A facility in Corona de 

Tucson in lieu of the Channel 267C3 facility permitted in Corona de Tucson. Under such 

circumstances, the loss area should be calculated in determining the benefits of such a move. 

(d) Other Deficiencies 

As more particularly noted in the attached Engineering Statement, Joint Petitioners have 

proposed allotment coordinates for Tanque Verde, Corona de Tucson, and Vail, Arizona that are 

short spaced to Mexican allotments and stations. The proposal for Tanque Verde requires a null 

depth of 15.85 dB which exceeds the 15 dI3 limit set forth in 73.316 of 51.4.1 of theU.S. Mexican 

Agreement. Furthermore, Joint Petitioners use of gain calculations based on omni-directional 

facilities in light of the short spacing is inappropriate. 

In addition, the proposed allocation points for Tanque Verde, and Corona de Tucson, Arizona 

and Virden, New Mexico violate Rule 73.3 15 which requires that an antenna location be chosen to 

provide line of sight to the principal community of license to be served, and in no event should there 

be a major obstruction. In each of the three referenced proposals, there is a significant terrain 

obstruction between the allotment coordinates proposed and the community of license. 

3. Conclusion. 

Contrary to Joint Petitioners assertions, CCR’s proposal is technically acceptable and correct. 

CCR has demonstrated the availability of several viable allotment sites. Furthermore, its loss area 

calculations include stations that are properly considered. Finally, CCR is not required to provide a 

9 See generally, North Port, et. al., AL, 17 FCC Rcd 16227 at ¶4 (2002) (“it is our policy not to accept rulemaking 
proposals that are contingent on the licensing of facilities set forth in an outstanding construction permit”). See also, Cut 
and Shoot, TX, 1 FCC Rcd 16383 (1996). See Engineer’s Statement (attached). 
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Tuck showing since it proposes to provide service to far less than 50% of the Tucson urbanized area. 

Joint Petitioners’ Counterproposal is defective. Joint Petitioners propose to provide first 

service on Channel 228C1 to Virden, NM and on Channel 279C1 at Animas, NM. The Virden 

proposal is not mutually exclusive with the Notice of Proposed Rulemaking and must be rejected. 

Furthermore, Animas, NM is not a community for allotment purposes. The proposal to move station 

KKYZ from Corona de Tucson to Tanque Verde, A 2  is improper and in violation of the Community 

of License Order because the proposal to allocate Channel 267C3 to Tanque Verde is not mutually 

exclusive with its licensed authorization in Sierra Vista on Channel 269A. Furthermore, Joint 

Petitioners’ proposal to substitute Channel 253A at Corona de Tucson for Channel 267C3 results in a 

significant loss of service. 

Wherefore, CCR respectfully requests the Commission grant its proposal and deny the 

Counterproposal filed by Joint Petitioners. 

Respectfully submitted, 

CCR-SIERRA VISTA IV, LLC 

By: 
Howard M. Liberman 
Elizabeth A. Hammond 
DRINKER BIDDLE & REATH LLP 
1500 K Street, NW, Suite 1100 
Washington, DC 20005 
Telephone: 202-842-8800 

Its Attorneys 

October 4.2005 
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Certificate of Service 

I, Barbra Sennette, a secretary at the law firm of Drinker Biddle & Reath LLP, certify that on 
this 4" day of October 2005 I caused the foregoing Reply Comments and Opposition to 
Counterproposal to be served by first-class mail, except where hand delivery is indicated, on the 
following: 

Mark N. Lipp 
Scott Woodworth 
Vinson & Elkins L.L.P. 
1455 Pennsylvania Avenue, NW 
Suite 600 
Washington, DC 20004-1008 
Counsel for Cochise Broadcasting, LLC and 
Desert West Air Ranchers Corporation 

a'lU1, 4. 
'Barbra Sennette C 
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CCR-SIERRA VISTA IV, LLC 

MB DOCKET NO. 05-245 RM-11264 

SIERRA VISTA AND TANQUE VERDE, ARIZONA 

OCTOBER 2005 
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ENGINEERING STATEMENT 
PREPARED IN SUPPORT OF 

OPPOSITION TO COUNTERPROPOSAL 

CCR-SIERRA VISTA IV, LLC 
MB DOCKET NO. 05-245 RM-11264 

SIERRA VISTA AND TANQUE VERDE, ARIZONA 

OCTOBER 2005 

SUMMARY 

The following engineering statement has been prepared on behalf of CCR-Sierra Vista IV, LLC (CCR). 

CCR filed a Petition for Rulemaking to amend the Table of Allotments to delete Channel 265A at Sierra 

Vista, Arizona and add Channel 265A at Tanque Verde, Arizona as now specified in MM Docket No. 

05-245. RM-11264. 

On September 19,2005, a counterproposal was filed by Cochise Broadcasting, LLC and Desert West Air 

Ranchers Corporation (Cochise & DWAR). This statement addresses the engineering issues raised in the 

counterproposal. 

The Cochise & DWAR Counterproposal filing will be analyzed in some detail in this statement. In 

summary form, the counterproposal alleges that the CCR Petition For Rule Making is defective. CCR will 

show this to be clear error. The counterproposal offers six amendments to the FM Table Of Allotments. 

CCR will demonstrate why it believes that the amendments should be dismissed for failure to meet Section 

307b criteria and domestic and foreign allocation Rules and Treaties. 

SUMMARY OF COUNTERPROPOSAL ANALYSIS OF CCR DEFECTS 

In its counterproposal, Cochise & DWAR allege the following deficiencies in the CCR Petition for 

Rulemaking: 

I .  There is no suitable transmitter site at which the allotment can be made. The allotment coordinates 

are located in the Puscb Ridge Wilderness area and the Coronado National Forest and are 

unsuitable for tower construction. 

COMMUNICATIONS TECHNOLOGIES, INC - BROADCAST ENGINEERING CONSULTANTS 
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2. CCRs loss areas study is inaccurate because it includes KKYZ as licensed and includes Mexican 

stations. 

3. CCR’s Petition omitted a “Tuck” analysis which is required. 

SUMMARY OF COCHISE & DWAR COUNTERPROPOSAL 

1 .  Cochise & DWAR propose the following amendments to the Table of Allotments 

KKYZ Sierra Vista. AZ 
Delete CH 269A at Sierra Vista, AZ 
Add CH 267C3 at Tanque Verde, AZ 

KRDX Vail. A2 
Delete CH 253A, Vail, AZ 
Add CH 253A, Corona de Tucson, AZ 

NEW Lordsburp. NM 
Add CH 256C, Lordsburg, NM 

NEW Vail. AZ 
Delete CH 279C3, Lordsburg, NM 
Add CH 279A, Vail, AZ 

NEW Virden. NM 
Add CH 228C1, Virden, NM 

NEW Animas. NM 
Add CH 279C1, Animas, NM 

2. Cochise & DWAR proffer the following public interest benefits: 

KKYZ CH 267C3, Tanque Verde, AZ 
Gain: 307,293 persons 
Loss: 

KRDX CH 253A, Corona de Tucson, AZ 
Gain: 0 persons 
Loss: 0 persons 

All loss area receives a minimum of five other aural services. 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 
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NEW 
Gain: 
Loss: 

NEW 
Gain: 

NEW 
Gain: 

NEW 
Gain: 
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CH 279A, Vail, AZ 
2,205 persons 
All loss area receives a minimum of five other aural services. 

CH 279C1, Animas, NM 
Not specified or unclear 

CH 228C1, Virden, NM 
Not specified or unclear 

CH 256C, Lordsburg, NM 
Not specified or unclear 

CCR RESPONSE TO COCHISE & DWAR SUGGESTED DEFICIENCIES 

CCR first addresses the counterproposal argument that there are no suitable transmitter sites available. The 

counterproposal states that the site is located in the Pusch Ridge Wilderness area, that a transmitter site 

cannot be located in the wilderness area and that “We have been unable to identify any towers within the 

Wilderness Area”. A brief, unexhaustive, review ofthe FCC Wireless Bureau database revealed four FCC 

licenses in the Pusch Ridge Wilderness area. The call signs are WF‘ID654, WQCR580, WL0731 and 

WPNX283 and their locations are shown on Mao Fimre I in relation to the Pusch Ridge Wilderness area 

boundary. It is clear that transmitter sites are allowed in the Wilderness area. 

In sensitive environments such as a wilderness area, it is common practice to mount antennas on wooden 

poles as close to the ground as possible in keeping with FCC OET-65 guidelines. Power is supplied by 

solar or fuel cells so that commercial power is not required. Road access is not required as lightweight 

equipment is used that can be hiked into the proposed site. In short, there is no merit to the argument that 

it is not possible to construct in the Pusch Ridge Wilderness area. 

However, the Wilderness area argument is moot given the large non short spaced site area available which 

complies with 73.207 spacing requirements. The proposed CCR coordinates are located a mere 1.2 miles 

from the nearest edge of the Wilderness area. There is ample site area in the Coronado National Forest as 

shown on Mao Fimre 2.  Numerous precedents exist for broadcast use of sites located on National Forest 

land. 

COMMUNICATIONS TECHNOLOGIES, INC - BROADCAST ENGINEERING CONSULTANTS 
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From an allocations standpoint it is noted that in recent FM Auction No. 37 at least two FM Channels had 

allocation reference coordinates in a National Forest. Both of these channels were bid for and 301 

applications are pending. 

The two sites referenced above are: 

CH 290 Cannel Valley, CA - Los Padres National Forest 

CH 287 St. Paul, AR - Ozark National Forest 

To prevent question about the presence of broadcast transmitter sites in the Coronado National Forest, a 

list of existing broadcast stations which have a licensed site inside the National Forest is found below. It 

is noted that there are numerous RF transmission facilities licensed by the Wireless Bureau in the National 

Forest as well. The broadcast sites listed below are plotted on Mar, Fieure 3, attached. 

KGUN TV CH9 Tucson, AZ 
KUAT CH 6 Tucson, A2 
KVOA CH4 Tucson, AZ 
KXGR CH 46 Tucson, AZ 
KUAT FM CH213 Tucson, A2 
KXCI CH 2 17 Tucson, AZ 

CCR has identified several alternate coordinates which are suitable for the proposed allotment of CH 265A 

at Tanque Verde which are located inside the Coronado National Forest and outside the Pusch Wilderness 

area. The coordinates are located on high natural elevations near the General Hitchcock Highway, the 

access highway to the existing broadcast sites, allowing full Class A facilities which meet 73.207 

requirements with good Longley-Rice 70 dBu service to Tanque Verde. CCR proposes to amend its 

Petition to substitute one of the sites. The proposed substitute allotment coordinates are: 

N.L. 32-20-00.5, W.L. 110-42-48 
(See allocation study Exhibit I) 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 
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The counterproposal states that CCR’s other services analysis counts foreign stations in error. CCR 

disagrees. In the Telecommunications Act of 1996,2 CR376, 11 FCC Rcd 12368,61 FR 10689, March 

8, 1996, it was stated that foreign stations should be considered in a determination of existing services. 

The counterproposal also states that CCR wrongly included the CH 269C2 CP facility for KKYZ in Sierra 

Vista, Arizona in its other services analysis because there is a new allotment at Corona de Tucson which 

supersedes the CH 269C2 allotment. CCR disagrees for the following reasons. At the time that the CCR 

Petition For Rulemaking was filed, KKYZ held a CP for CH 269C2 at Sierra Vista. The CP for CH 267C3 

at Corona De Tucson was not granted until September 16,2005. Since KKYZ has been hop scotching over 

the allocations board, and has failed to file a license application for any facility other than CH 269A at 

Sierra Vista, AZ, it is believed that CCR’s use of the KKYZ CP for Class C2 operation was correct. The 

Table of Allotments still has a reservation for CH 269C1 at Sierra Vista for KKYZ. Absent KKYZ 

licensing a facility for Corona de Tucson, it is believed that the correct facility to use for other services 

analysis is the CH 269C1 allotment which, ifemployed, would support CCR’s submission that the KKYZ 

allotment duplicates 100% of the KZMK loss area. 

COCHISE & DWAR FAILURE TO PROVIDE CORRECT AREA 
AND POPULATION ANALYSIS DATA 

Cochise & DWAR propose allotment coordinates with severe short spacings to Mexican allotments and 

stations. The short spacings and ERP limits are taken directly from the Cochise & DWAR 

counterproposal 

CH 267C3 TANOUE VERDE. AZ 

Sasabe, So, MX CH 266B 
Required separation = 145 kM 
Proposed separation = 194.54 kM 
ERP proposed = 0.65 kW (null 15.85 dB) 

Aqua Prieta, So, MX CH 267B 
Required separation = 21 1 kM 
Proposed separation = 148.53 kM 
ERF’ proposed = 2.77 kW (null 9.55 dB) 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 
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CH 253A CORONA, DE TUCSON, A 2  

XHSAP Fmagua Prieta, So, MX CH 253B 
Required separation = 178 kM 
Proposed separation = 122.77 kM 
ERF’ proposed = 0.847 kW (null of 8.5 dB) 

CH 279A VAIL, AZ 

XHRZ, Nogales, So, MX CH 278B 
Required separation = 125 kM 
Proposed separation = 79.04 kM 
ERF’ proposed = 0.19 kW (null of 15 dB) 

Cananea, So, MX CH 280B 
Required separation = 125 !&I 
Proposes separation = 113.53 kM 
ERP proposed = 6 kW (null of 0 dB) 

As can be seen above, the counterproposal is based on the supposition that the best interests ofthe United 

States are had by proposing severely restricted allotments to Mexico for CH 267C3 at Tanque Verde, CH 

253A at Corona, de Tucson and CH 279A at Vail. The proposal for Tanque Verde requires a null depth 

of 15.85 dB which exceeds the 15 dB limit set forth in 73.316 and Section 1.4.1 of the U S .  Mexican 

Agreement. 

A review of the Gain and Loss Area Study Exhibits submitted by Cochise & DWAR shows 60 dBu 

contours of constant radius as would be expected for omnidirectional facilities. To submit gain and loss 

area numbers based on omnidirectional facilities serves no purpose other than to put inflated, incorrect, 

gain area data into the record. The counterproposal contains no accurate gain and loss data and the 

submitted data is clearly in error being based entirely on omnidirectional facilities. 

COCHISE & DWAR 73.315 VIOLATION 

Section 73.315 ofthe Commission’s Rules specifies that the antenna location should be chosen so that line- 

of-sight can be obtained from the antenna over the principal city to be served and in no event should there 

be a major obstruction in this path. 
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An analysis ofeach ofthe five new allotment reference coordinates was made to determine the RC AMSL 

required for a facility of full HAAT. That RC AMSL was used to analyze line-of-sight to the central 

reference coordinates for each community. The data employed is listed below: 

Coordinates RC Community 
Allotment Communitv AMSL Name 

32-08-45 32-15-06 976.6 m Tanque Verde, AZ 
110-46-56 110-44-12 HAAT 100 m Figure 4 

31-55-39 31-57-55 1350.6 m Corona de Tucson, AZ 
110-37-57 110-46-30 HAAT 100 m Figure 5 

31-58-16 32-02-52 1303.0 m Vail, AZ 
110-35-59 110-42-4 HAAT 100 m 

3 1-56-50 3 1-56-56 I707 m Animas, NM 
108-28-45 108-48-24 HAAT 299 m 

32-24-12 32-41-13 1606.1 m Virden, NM 
108-53-59 109-00-05 HAAT 299 m Figure 6 

By inspection of the attached terrain profiles, Figures 4-6, it is seen that the Tanque Verde, Corona de 

Tucson and Virden allotments violate 73.315 criteria as there is a significant terrain obstruction between 

the allotment coordinates proposed and the communities of license. 

COUNTERPROPOSAL FAILURE TO MEET CHANGE OF COMMUNITY OF LICENSE 
CRITERIA 

The FCC has established specific guidelines regarding modification of FM and TV authorizations to 

specify a new community of license as found in 4 FCC Rcd 4870 (1989), recons. Granted in part, 5 FCC 

Rcd 7094 (1990). The Cochise & DWARcounterproposal fails to comply with the provision that the 

proposed allotment is mutually exclusive with the current allotment based on licensed facilities. The 

counterproposal for CH 267C3 is mutually exclusive with the CCR proposal for CH 265A due to 

the short spaced relationship ofchannel 267C3 at Tanque Verde chosen by Cochise & DWAR. CH 

267C3 is a second adjacent channel to CCR’s proposed use of CH 265A and is only short spaced 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 
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due to the close proximity of proposed allotment coordinates. In its desire to make a mutually 

exclusive scenario for filing, Cochise & DWAR moved so far from Sierra Vista that the proposal fails 

the requirement of mutual exclusivity to the original allotment. Exhibit II is an allocation study based on 

the allocation coordinates proposed by Cochise & DWAR for CH 267C3 at Tanque Verde. It is seen that 

the Tanque Verde coordinates are not mutually exclusive with the allotment coordinates for CH 269A at 

Sierra Vista, Arizona. The CH 269A coordinates represent the only licensed coordinates. To allow 

Cochise & DWAR to rely on the allocation coordinates for unbuilt CH 269C1 at Sierra Vista or unbuilt 

CH 267C3 at Corona De Tucson would allow the daisy chain process of jumping from community to 

community without constructing that the Commission has stated that it does not want to occur. 

THE COCHISE & DWAR COUNTERPROPOSAL VIOLATES THE FM FREEZE 

New petitions to amend the Table of Allotments are precluded during the pendency of MB Docket No. 05- 

2 10. The proposed allotment for CH 228Clat Virden, NM is not mutually exclusive with the CCR Petition 

or any channel in the Cochise & DWAR counterproposal as seen on the attached allocation study, Exhibit 
- 111. The proposed allotment at Virden, NM should be summarily dismissed. 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 

I I- --_._-I -- 



- 9 -  

CONCLUSION 

The foregoing was prepared on behalf of CCR-Sierra Vista IV, LLC by Clarence M. Beverage of 

Communications Technologies, Inc., Marlton,New Jersey, whose qualifications areamatter ofrecord with 

the Federal Communications Commission. The statements herein are true and correct of his own 

knowledge, except such statements made on information and belief, and as to these statements he believes 

them to be true and correct. 

Clarence M. Beverage 
for Communications Technologies, Inc. 

Marlton, New Jersey 

SUBSCRIBED AND SWORN TO before me, 

this I f d  dayof d&?& ,2005, 

6 
. , tyt& .,NOTARY PUBLIC 

I 

ESTHER G. WERBECK 
NOTARY PUBLIC CS NEWJERSEY 

MY COMMlSSlON EXPIRES OCT 15.2007 

~~ 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 



EXHIBIT I 

ALLOCATION STUDY PROPOSED CHANNEL 265A 
TANQUE VERDE, ARIZONA 

FCC CDBS 09292005 

Search of channel  265 (100.9 MHz Class A) at 32-20-00.5 N, 110-42-48.0 W. 

CALL CITY ST CHN CL DIST SEP BRNG CLEARANCE 

KZMK SIERRA VISTA AZ 265  A 9 6 . 6 3  1 1 5 . 0 0  154 .6  -18 .4  License 
TANQUE VERDE AZ 265  A 3 . 9 5  1 1 5 . 0 0  269.3 -111.1 MB Docket No. 05-245  

SIERRA VISTA AZ 265  A 96 .63  1 1 5 . 0 0  1 5 4 . 6  -18 .4  Allotment 
CORONA DE TUSCON AZ 267 C3 4 1 . 8 2  42 .00  1 7 7 . 5  -0 .2  Allotment 
SASABE SO 2 6 6  B 1 2 4 . 3 4  1 2 5 . 0 0  2 1 9 . 5  -0 .7  Allotment 

KKY Z CORONA DE TUCSON AZ 2 6 7  C3 4 1 . 8 2  42 .00  1 7 7 . 5  -0 .2  CP 
KSLX-FM SCOTTSDALE AZ 264 C 1 6 7 . 9 8  1 6 5 . 0 0  311 .7  3.0 
KSLX-FM SCOTTSDALE AZ 264 C 1 6 7 . 9 8  1 6 5 . 0 0  311 .7  3 . 0  
KJIK DUNCAN AZ 264 C 1  1 4 4 . 3 8  1 3 3 . 0 0  64 .3  1 1 . 4  
KQMR GLOBE AZ 2 6 2  C 1 0 6 . 5 4  95 .00  354 .2  1 1 . 5  
KQMR GLOBE A2 262 C 1 0 6 . 9 9  95 .00  352 .5  1 2 . 0  
KQMR GLOBE AZ 262 C 1 0 6 . 9 9  95 .00  352.5  1 2 . 0  
KJIK DUNCAN AZ 264 C1 1 6 7 . 5 1  1 3 3 . 0 0  59 .7  3 4 . 5  

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 



EXHIBIT I1 

ALLOCATION STUDY PROPOSED CHANNEL 267C3 
TANQUE VERDE, ARIZONA 

FCC CDBS 09292005 

Search of channel 267 (101.3 MHz Class C3) at 32-08-45.0 N, 110-46-56.0 W. 

CALL CITY ST CHN CL DIST SEP BRNG CLEARANCE 

KKYZ CORONA DE TUCSON 
BPH20021218ANF 

AGUA PRIETA 
SASABE 
TANQUE VERDE 

NO. 05-245 
KKYZ SIERRA VISTA 
ALLOTMENT 
KUAT-FM TUCSON 
KZON PHOENIX 
KKYZ SIERRA VISTA 

AZ 267 C3 

SO 267 B 
SO 266 B 
AZ 265 A 

AZ 269 C1 

AZ 213 C 
AZ 268 C 
AZ 269 C2 

22.57 153.00 

148.56 211.00 
104.49 145.00 
20.92 42.00 

63.15 76.00 

30.54 31.00 
178.00 176.00 
82.67 56.00 

158.4 

128.6 
224.0 
6.9 

149.2 

11.9 
318.1 
141.0 

-130.4 RM-10703 CP 

-62.4 ALLOTMENT 
-40.5 ALLOTMENT 
-21.1 MB DOCKET 

-12.8 VACANT 

-0.5 LICENSE 
2.0 LICENSE 
26.7 ALLOTMENT 

SASABE SO 270 B 104.49 77.00 224.0 27.5 ALLOTMENT 
KKYZ SIERRA VISTA AZ 269 A 82.67 42.00 141.0 40.7 LICENSE 
KKYZ SIERRA VISTA AZ 269 A 82.67 42.00 141.0 40.7 ALLOTMENT A 

*Coordinates in Counter proposal to MB Docket No.05-245 

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 



EXHIBIT 111 

ALLOCATION STUDY PROPOSED CHANNEL 228C1 
VIRDEN, NEW MEXICO 

FCC CDBS 09292005 

I 

Search of channel 228 (93.5 MHz Class C1) at 32-24-12.0 N, 108-53-59.0 W. 

CALL CITY ST CHN CL DIST SEP BRNG CLEARANCE 

KSNX 
XHSCAFM 
XHSCAFM 
KRQQ 
KSCQ 
KSCQ 
KRQQ 
KXKQ 
KXKQ 
KSNX 

SHOW LOW 
CANANEA 
CANANEA 
TUCSON 
SILVER C I T Y  
SILVER C I T Y  
TUCSON 
SAFFORD 
SAFFORD 
SHOW LOW 

AZ 228  C2 
SO 227 C 
S O  227 C 
AZ 229  C 
NM 2 2 5  C2 
NM 225  C2 
AZ 2 2 9  C 
AZ 2 3 1  C1 
AZ 2 3 1  C 1  
AZ 228 C 3  

2 0 6 . 6 2  224  . O O  
2 0 5 . 0 2  2 0 9 . 0 0  
2 0 5 . 0 2  2 0 9 . 0 0  
2 0 9 . 3 7  2 0 9 . 0 0  

7 9 . 0 3  7 9 . 0 0  
7 9 . 0 3  7 9 . 0 0  

2 0 9 . 3 7  2 0 9 . 0 0  
9 3 . 2 1  8 2 . 0 0  
9 3 . 1 7  8 2 . 0 0  

2 2 7 . 3 8  2 1 1 . 0 0  

3 3 4 . 4  
2 2 3 . 5  
2 2 3 . 5  
2 6 5 . 9  

5 1 . 4  
5 1 . 4  

2 6 5 . 9  
287 .4  
3 0 0 . 5  
3 3 2 . 8  

- 1 7 . 4  
- 4 . 0  
- 4 . 0  

0 . 4  
0 . 0  
0 . 0  
0 . 4  

1 1 . 2  
1 1 . 2  
1 6 . 4  

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS 
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ALTERNATE COORDINATES FOR CH 265A 
TANQUE VERDE, ARIZONA 
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900 

780 , 

ComStudy 2 Path Profile 

Tx 
Lal: 32-0845.0 N 
Lon: 11M6-56.0 W 
AMSL: 876 m 
Tower AGL: 100 m 

Profile Info 
Distance: 12.52 Km 
Bearing: 20.00 deg 
#of  points 1000 
K value: 1.333 
Frequency: 100.0000 
Clearance: 0.6 

R x  
Lat: 32-15-05.9 N 
Lon: 1 1 w - 1 2 . 0  w 
AMSL: 813m 
TowerAGL: 9 m  

Losses 
Base LOSS: 103.5 dB 
Fade MarginNlA 
Diffradion: 6.1 dB 
Fresnel: 11.8 dB 

\ 

2. 



1200 

964 

ComStudy 2 Path Profile 

i 

7x 
Lat: 31-55-39.0 N 
Lon: 11037-57.0 W 
AMSL: 1346 m 
TowerAGL: 5 m 

Profile Info 
Distance: 14.08 Km 
Bearing: 287.39 deg 
X of points 1000 
Kvaiue: 1.333 
Frequency: 100.0000 
Clearance: 0.6 

R x  
Lat: 31-57-54.9 N 
Lon: 110-46-29.8 W 
AMSL: 999 m 
TowerAGL: 9 m  

Losses 
Base Loss: 131.6 dS 
Fade MarginNlA 
Dfiadion: 12.1 dB 
Fresnel: 1 1.9 dB 



1600 

1200 

1092 

Cornstudy 2 Path Profile 

/------ 

=I= 

Lat: 32-24-12.0 N Lat: 3241-12.9 N 

AMSL: 1272 m AMSL 1147m 
TowerAGL: 334m TowerAGL: 9 m  

Lon: 10853-59.0 w Lon: 1osoo-05.0 w 

Profile Info 
Distance: 32.94 Km 
Bearing: 343.21 deg 
tofpoints low 

Losses 
Base Loss: 109.8 dB 
Fade Margin:N/A 
Diffraction: 6.3 dB 
Fresnel: 11.5dB 
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City or Zip State Vendor Categories 

Cmcs R Codcs 

Federal Law Slate Law Case Summaries Search U S Code Supreme Court Cases 

My Current location Richmond, YA 1 Change Locabon 

I,a\ts: Cases and Codcs : US. Code : Title 43 : Section 1761 

[ Search 1 Title43 

. . . .. . ..... ....... " -. ...I. - .... I -. -. I-.._ 

United States Code 
'rrm 43 - PUDIK I A N ~ I S  

m CliAFIER 35 - FEDERAL LAND 1'01,ICY AND MANAGEMENT 
m SIJBCI~.4P?'ER V - RIGHTS-OF-WAY 

. . .--.-.__-.---.-.---.----.-__--I--- 

CIS. CU(lC as qT: OI/22/02 
Section 1761. Grant, issue, or renewal of rights-of-way Related f 

Property I i ir ; ?.ut tiori zed pu r p s e s  
T h e  %?cret.arv. w i t h  resoect. to th(> oub! i c  land:; ii.r:cludina niih1i.c 

1 .  , 1 ~  

jarid:;, as  d e t i n e d  i n  . s e c t i o n  1?02(e) of t h i s  t j . t l e ,  wh ich  a r e  
f r o m  e n t r y  pursuant t o  st:ct.ion 2.1 of  t h o  redera1 power ACL I'ropertyI. 

C.  O ! R i )  and, t h e  S e c r e t a r y  of  Agr icu l ture ,  w i t h  respect t o  and Do 

Property Lq 
lands withi.11 t h e  N a t i o n a l  Forest System ioxcept s.n each case  land  
. iesignatrd as wildorness), are  authorized t.o grant, i s u u e ,  or  renew 
r ig l i t s -of -way over, upon, u n d e r ,  or :.hrouyh s u c h  iands  Lor - 

(1) reservoirs, canals ,  d i t chcs ,  f l u n i o i ; ,  l a t e r a l s .  p ipes ,  
p i p o l j n r s ,  ILunnali;, ;and o the r  f a c i l i t i . e s  and systems f o r  t h e  
ii;ipoundment, storage, t r anspor t a t ion ,  01' d i s t r i b u t i o n  of water; 

(2) pi.pe3int.s and other systems for  t h e  t r a n s p o r t a t i o n  o r  
:iisl.r.ihut.ion of  liqiiicis and ijast?:;, ottior t h a n  !?di:cr and o t h e r  
t h a n  o i l ,  n a t u r a l  ga:;, syntlret .  i f :  l i q u i r i  or giisn:ws fiiels, or a n y  
rcf  i.ncd product. produccd thero€rom, and ior  s to rage  and tormirial  
t a c i l i t i e s  i n  connection t h s r e s i i t h ;  

i i !  p i p d  i n e s ,  slurry and cmulsion systems, and conveyor t )o l t s  
lor t r3ni ipor ta t i .on  and distribut. . i .on o f  s o l i d  niaterials, and 
f d c i . 1  i t . i w  f u r  ttif? storage of such materials .in connection 
1. hor cui :: h ; 

! 4 j  systems i o r  yeneiatio:i, L r m m i s s i o n ,  2nd d iaLr ibut ion  o f  
ry'y, escept  that: the  applicant rrhall a l so  conipiy w i t h  
It? i (:i!ii.irements of the  ~ ' i x i c ra l  Enerqy  Re(lu1atory 
rider t h c  Fcdera: Power Act, incli i i i inq par t  1 
thereof ( 4 1  %;it.. iOh i ,  1 6  l1.S.C. '701a-R25r). :  

) So i n  o r iq ina .? .  Probably s h o u l d  be pa.rt. "I". 
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7 )  So i n  o r i t j+ .na l .  'rho p e r i o d  pro( jnq t h e  semicolor, 

( 5 )  syst,ems f o r  t ransmission or recept.ion of rad io ,  te leois ion,  
probably shc.mld not appear .  

:.elephone, te legraph ,  and o the r  e i o c t r o n i c  s i g n a l s ,  and o t h s r  
means of communication; 

( 6 )  roads, t r a i l s ,  hiqhways, r a i i r o a d s ,  cana.is, Tunnels, 
'Lr;iniw;iy:j, airway.;, I ivei;t.ock diivcw;iy:i, or o t h e r  means of 

isaint.:!i ned i n  i:orinecrion with c o m e r  1. rc:crcat.ion f a c i l i t i e s  on 

c h  o ther  necessary t.ransportati.ori o r  a:.her systoms or 
es which a r e  i n  t h e  pub l i c  interest  and which requ,ire 

4 
!t:ion except where such f i : c  t i e s  drr! c:onstnlcL,ed alitl 

t h e  National Forest System; 

rights-of-way ovt:r, upon, wider, or t h r o u q h  ,such lands.  

'1) T h e  Sccret.ary iaucerned s h a l l  reqLire., p i i o r  t o  g ran t ing ,  

dinclosc t hose  p lans ,  w i i t r a c t s ,  agreements, ci- o t h e r  information 
rea.soriatrly r e l a t e d  t o  t h e  use, o r  intended ~ i se ,  of t h e  

i-way, incliidinq i t s  e f f e c t  on c@mpetitj.on, which he deerns 
ry l o  ii determina t ion ,  i n  accordancr: w i t . h  ttio provis ions  of 

i i; I Procedures applicab1.e ; adminis (.I d: . ion 

u i q ,  or  renewing a riqht-of-way, t.hat. ttir appl icant  submit imd 

t h L : i   act., a s  t o  whether a right-of-way s h a l l  be granted,  i s sued ,  o r  
renewed arid the  Ler-ms arid condi t ions  w ? i i d i  should be included i n  
?tic ri gtit-of-way. 

o r  o the r  bus iness  e n t i t y ,  the  Sec re t a ry  concerned, p r i o r  t o  
t i r a n t i n y  i i  right-to-way [FOOTNOTE 3)  pursuilnt t o  t h i s  subchapter ,  
s h a l l  roqui  re :..tie app l i can t  t:o d i s c l r  t:ha idencit,y of t.he 

determiriation, i r i  di:i:~rda?ice wit.h Lhe provis ions  o l  t h i s  
%uhchugi te r ,  a s  t o  whether a right-of-way s h a l l  be granted,  i s sued ,  
..)r rimnwixj arid the terms and condi,tioiis w h i c h  shoiild be included i r i  
I hi: riqht.-o-way. Suzh  d i sc losu res  s h a l l  i r i c lude ,  where 
:ipplic:able: ( A )  t.he rmme and nddvess of e a c h  par tne r ;  ( R )  t h e  name 
arid arldresr; of each shareholder  owning i per centum o r  more of t h e  
!-;hares, logerher w i t h  :he number and percenraqe o f  any class of 
L w t i n g  sha res  o:  1.h~ e n t i t y  whicii s u c h  shareholder  i s  aut.horized t.o 
v o t e ;  and !C)  t h e  name and address  of  each affiliate of the e n t i t y  
logei-her w i t h ,  i n  i h e  case  of an a f i i 1 i a t . e  controi led by the  
x ? t  i t.y, t he  number ot :;hares and t.he pt?rcerit:age 01 any c l a s s  of 
vot ing s t o r k  of t h a t  a f f i . l i a t e  owned, d i r e c t l y  o r  i n d i r e c t l y ,  by 
rhar  c n t i t y ,  and, i n  t h e  case of a n  a f f i  t e  which con t ro l s  t h a t  
; :nt l . ty ,  t h e  numbe: of shares arid (.he per t a g e  of any class of 
vot iriy :;tm:k oi tha t  e i ? t i t y  owned, d i r e c t l y  o r  i n d i r e c t l y ,  by t h e  
~ t i i l i i i t e .  

( 2 )  I t  t h e  applicant. i s  a par t i lership,  corporation, assoc ia t ion ,  

, I .. it. ._pants i i n  t h e  e n t i t y ,  when he deems it n 

(FfKITNOTE 3 )  So i.n oririi.nii.1. Probably should be 
3 ,  right:-of-way". 

( 2 )  Tho  ! ;=xretary of Agrici i l ture  s l i a i l  havc t h c  a u t h o r i t y  t o  
: ~ d m i n i s t o r  a1 I rights-of-way granted or issxed under a u t h o r i t y  of  

evioiiii A c t s  wi::h respect. 1-0 lands under the jurisdicI.ior1 of t h e  
Ilecrctary o f  Plyricul ture ,  iiicluding ri.g!lt.s-of-way granted  o r  
:;i~r3uar!! to a u t h o r i t y  g i ~ c n  Lo ihi :  :;,si:rrtary of t h c  I n t e r i o r  by 
i i u c h  p..uviou:; ACTS. 

anent easement: f o r  wdl:er sys t ems ;  i udncc  , precondi tlons, 
et,:. 

i l !  !lpoii receipt. o f  a wri.tten :~pplicat.icn p r s i i a r i t  t o  paragraph 
: ? !  o r  t k i s  siibisecrioir from an appl ;.cant nee t inc  ithe requirements 

, ) f  T h i s  f i i i b s c ~ t i o n ,  :he Secre t a ry  01- Agricu l ture  shsl ' t  i s sw  21 

t i w s e m e n t ,  without :.I r<:.yiireir.eni Tcr r r i i rhu r smen t ,  f o r  a 
~ t i m  i i : i  des<:ribed i n  subsect.ion !<a) (11 o f  this secti.on, 
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n q  FcdcraS l a n d s  within t h i :  Nat iu:-isl 1,'orn:;t. $ystem 
!nsl Fores t  1,arids' ' 1 ,  (:oiist.rix:tod ;ind . i n  oparat.ii;n or placed 

i n t o  nperal:ion pr ior  t o  October 21, !976, . i t  - 
!a) !.hi+ t . raversrd National F o r f s t  ].and5 a r c  i n  ri State where 

:1;c appropriat.iori doc t r ine  governs 1. uwriersliip of water right.5; 
(ti) a t  t h e  t i n e  of  submissjon of t app1.i c a t i o n  t h e  water 

xys?.$?m is used s o l e l y  f o r  agr icui : .ur  i r r i g a t i o n  o r  l i v e s t o c k  
water: i.nq purposes; 

!(:: the use served b y  t h e  wa::er syst:crm is not 1ocat.ed s o l e l y  on 
lFt?dcr,cl, !.inds; 

(I): tile o r ig ina l  ly cons t ruc ted  iac.il.it.ics comprising s u c h  
:iysi.txn t-...;:ve been i n  subn.tmi:ial l y  co:~iinuo~i:i oix?rntion without. 
abaiidonnieiil. ; 

applicable S t a t e  law, for  water Lo be conveyed b y  the  water 
s y:; 1. em ; 

(E; : hf! applicdnl. has a va l id  o s i s t i . n g  r i g h t ,  t::;tahl:ished under 

! F )  a recordable: :;urvey and o th rx  information concerning t h e  
location and c h a r a c t e r i s t i c s  of.' t.iie sysLem a s  necessary for  
proper management of National Forest lands  i.s provi.ded t o  t h e  

u l t u r c  by Lhe applic.int f o r  t h e  easement:; and 
t snbmi.t.s such app l i ca t ion  on or bc to re  

t h i s  subsec t ion  s h a l l  bo construed a s  a f f e c t i n g  
.iriy g r a n t s  made by any  pre'.'ioot; I?i:t. To t h e  t!xtr:rit any such 
previous g ran t  of right.-of-way is  a v a l i d  e x i s t i n g  r i g h t ,  it sha l l ,  

f u l l  fo rce  and  f f f e c t  i i n l e s s  an owner !.hereof not . i f ies  
d r y  of A q r i c u . l t i i r e  :hat such C l w i i i i ~  els 
such right-of-way governcd by t h e  prov 

subsec t ion  and submits a wr i t t en  npp.ljcat ion i o r  issuance of a n  
iiasen:cnt pursuant  t o  t h i s  subsect ion,  i n  which case upon t h e  

01 an easement. pursiiarit t o  th.i.s subsec t ion  such previ.ous 
i a l l  be deemed t o  have been rt?l.inqnisht?d and shall. 

t crm5.riar.e. 
( B )  Easements issued under t h e  a u t h o r i t y  of t h i s  subsec t ion  s h a l l  

be f o i l ) -  t r a n s f e r a b l e  w i t h  al.1 ex is t . ing  condi t ions  and without thr: 
imposi t ion of f ees  o r  new cond.itioii8 or s t i p u l a t i o n s  a t  t h e  time of 
1:zanstf:r. The  iiolder s h a l l  nor i f -y  the Secre ta ry  of' Agr icu l turc  
v r i 1 : h i r i  !;ist.y ddys ot any address  chiinge of the holder  or change i n  
ownership of the f a c i l i t i e s .  

( C )  Easemen t s  i.ssued under the a u t h o r i t y  of t h i s  suhsec t ion  8hal.l 
11 changes or modification:; t,o t.hs u r i y i i i i i l  .far:il,i.ties i n  

as of Oc:l..ober 21 ,  1976,  t h e  da t e  of  enactment c f  t h i s  

(I)) Ariy t u t u r e  v x t . r n s i o n  o x  enla.:.qemerit: 0: fdc i l . i t i es  a f t e r  
:lctoher 21, 197G, s h a l l  r equ i r e  Lhi? i:jsliancc or ?I s epa ra t e  
.:ut imrj ;:al:iori, not, au thor ized  under t h i s  subsect,ion. 

I i) ( A )  Except a s  otherwise prov.ided i n  t.liis subsect ion,  Lhe 
i;ecrc::ary o t  Agrici:lt.urt: nay tormi na i e  o r  suspend an easement 

ed p u r s t w n t  t o  t h i s  subsec t ion  i n  accocdaitce w i t h  t h e  
~ ~ r o c c r i i i r ~ a l  and other provis ions  o i  section 1766  of this t i t l e .  A n  

r i i t inl .  issued pursuant  t o  this subsect:iori sha.11 t e r m i n d t e  i , f  the? 
era L o r  w h i c h  si1c.i easerneni was i ssued  i s  used f o r  any 
hiir than agr lcu l . tu ra1  i r r i ,Xat ion  or  1.ivestock wator inq 

~ i s i ? .  ?or p 'xposes  of subparagraph ! I ) )  nf  p r a q r a p h  (1) of this 
..;ribscctior:, now-iise of a wat.8r syr;t,crn for agricuiiural i . r r i ga t ion  
''T l~<-;est.oci wdt,cziirg purposes f o r  any continuous f i v e - y e a r  pcr.ind 

t a - :  I. i t i n s  r:ompr i s i n g  s u c h  sysrern. 
i S l . i L i l l e  a rebut.t,3blc p.resu:nption of i~bandoriae~it or t h e  

(13) Mc,:hir.y i i i  t h i s  subsection s h a : l  be deenror: !.i) be an a s s e r t i o n  

htlp i caseiaw.1~ .findlaw.com/casccode/uscodes/43/cl~apter~35/s~1bchapter~v/sections/scct... 10/4/2005 
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of any r igh t .  or claim w i t h  r i !gard t.o t h e  
i i ,  a c q u i s i t i o n ,  or i i s ~  of  ato or. No!.hing i n  t h i s  

1 s h a l l  he decmed 1.0 conSsr ion t he  Sec re t a ry  of 
Aqricii!turc any power o r  2u:horit:y to rcgu1;ir.e or r:ontrol i r !  a n y  
inaniier t.he appropr ia t ion ,  di.vers.iorr, o r  us0 oi wate r  f o r  any 

w s e  (nor t.o d.i.aiinish ar.y s u c h  pouar. o r  a u t  
r!t:ary under app l i cab lc  l a w )  o r  to r equ i r e  conveyance o r  
!:itci’ t.o !-tit: :Inited S t a t e s  a t  a?~y riijihr o r  

, ~ ~ p r ( ~ r ~ r i ~ i t . i ~ , ; i ,  d ivers ion ,  or us!? o f  water. 

riqht.s-oL-way issued pursuanc t o  t.tiis suiesection itre subject t o  a l l  
,?i:nditior:s and roquireioenl:s of !..hi 

:iub:;ct:tion is  allowed Lo clet.eiiora the poin t  of t h rea t en ing  
pe~-sons or proper ty  and t h e  hoider  of t he  right.-of-way, a f t e r  
! . ~ ( ~ i i s . , ~ l ~ . ~ t . . . ~ ~ ) r i  w i t 1 1  the  Sec re t a ry  0: Agricu l ture ,  r e f u s e s  t o  perform 
I h e  r epa i r  and maintenance necessary t o  remove tiit: t h r e a t  t o  
ilcrsons or propert-y, t!ie Secre t a ry  s h a l l  !lave :.tie r . iyh t  !:CI 
rindertake such r e p a i r  and maint.enance vi1 the right-of-way a n d  t o  

r cqa rd lc s s  of whet.ht?r 1:he S ~ C L  ; w y  hind requi red  \.he holder  t o  
i i~ . r i~ i . sh  ii bor:d or other  secur i t -y  pu.rsuant. t:o subsec t ion  (i) O S  t h i s  
.ject i on . 
( d )  Riqhts -of -way on ccrt.ain Federa l  lands 

uursuani to, or qrantea  an exemption from. p a r t  I of the Federal 
Poiier A c t  (16 U . S . C .  731s a t  scq.1 which it; l oca t ed  on lands 
:?ubjc!ct. t o  a r e se rva t ion  under sec\.ioIl 24 oi’ t h e  Federal Power A c t  
116 1 J . S . C .  R I R )  ani? which d i d  not reccivt! a permi<<., right-of-way o r  

i e r  approval  under t h i s  sectioii p r i o r  t o  CP2tobe.r 24, 1992, no 
siir:h piirmit, right-of-way, o r  o the r  approval shz l l  be requi red  for  
,:ontinued opera t ion ,  inc luding  continued opera t ion  pursuant  Lo 

prc)c?i:i: !iniess che Commission determines  t.hat !mch pro:ject involves 
l h a  u s e  o f  a n y  add i t iona l  pub1i.c lands  or N ~ t i o n a l .  Forest  l a n d s  not. 
!:iihjei:? t o  sui:h r e se rva t ion .  

it:: k::.:<:tq:?. .I:; ot:herwise provided ir. this subsect ion,  a l l  

[!I! Ln ILtie <even: a right-of-way ed pursuant t.o t h i s  

the holder  f o r  t h e  c o s t s  of  such r e p a i r  2nd maintenance, 

W i t ! ;  respec t  t o  any p ro jec t  o r  portion thereof t h a t  was l i censed  

.3t.i.tion .. > - l h  of  the L’ederal Power Act 116 U . S . C .  8081, of- such 
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Posting Instructions: Amendments are numbered conseciitivcly by Handbook number and 
mlendar year. Post by document; rcmove the entire document and replace it with this 
amendment. Retain this transniittal as the first page(s) ofthis document. The 1 s t  amendment to 
this Handbook was 2709.1 1-2003-3 to 2709.11-10. 

2709.11-90 123 Pages 

2709.1 1-90 90 Pages 
(Amendment 2709.1 1-2003-4,08/14/2003) 

Digest: 

00.3 - Adds direction regarding situations in which the authorized officer may allow Forest 
Service free use of a non-govemental communications facility if it is the policy ofthe facility 
owner or facility mmager to allow free use to all governmental entities. 

- 90.4 - Adds a cross-reference to FSM 2704.34 concerning the authority to delegate to the District 
Ranger the responsibility for issuing a communications use authorization. 

- 90.5 - Revises the definition of “Communic.ations Site” to Correct a technical error by changing 
the second sentence from “.4 communications site may be limited to a single communications 
facility, but most oRen encompasses more than one site.” to “A communications site may be 
litiiited to a single communications facility, but most often encompasses more than one facility.” 
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FSH 2709.11 -SPECIAL USES HANDBOOK 
CHAPTER 90 -COMMUNICATIONS SITE MANAGEMENT 

This chapter provides direction on site rnanagcment for a varicty of communications uses 
(FSM 2728. I )  on National Forest System lands. Typically, these communications uses occur at 
i~ ciesipated site and include buildings, towers, and other improvements. Communications uses 
are dividcd into two broad categories: broadcast uses and noli-broadcast uses. A description of 
the various types of communications uses on National Forest System lands is displayed in 
section 97, exhibit 01. 

Exhibit 11 in section 97 provides additional direction for administering and determining rental 
Cccs for communications uses. This direction, in the form of qucstions and answers, was 
developed by the Forest Service and the Bureau of Land Management (BLM) during the 
agencies joint efforts to iniplement new rental fee policies from 1995 through 1997. 

90.1 -Authority 

I .  Title V. Federal Land Policv and hlanaeemmt Act (FLPMA) of October 2 I .  1976 
(43 U.S.C. 1761-1771). This act authorizes the use of National Forest System lands for 
telecommunications uses. Cite this authority on a11 authorizations issued for communications 
uses. 

2 .  Telecommunications Act of1996 {Pub. L. 104-104: 47 U.S.C. 332). Section 704(c) of 
this act jsec. 97, ex. 13) requires Federal agencies to facilitate the development and placement of 
tclccomniunications equipment on buildings and land they manage when placement does not 
conflict with the agcncy's mission or current or planned use ofthe property. 

90.2 -Objectives 

The objectives of communications use management are to: 

I .  Collect hair market value for communications uses that occupy National Forest System 
lands. 

2.  Authorize communications uses that meet Forest land and resource management plan 
objectives. 

3. Facilitate the orderly development ofcomiiiunications sites. 

4. Provide a safe and high-quality communications environment. 

5. Contribute to the telecommunications needs of the American public. 
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DECLARATION 

I, Stephanie Patton, am a legal assistant over the age of IS and reside in the Commonwealth of 
Virginia. I do hereby testify, under penalty ofperjury, to the following: 

On Friday, September 30,2005. I talked with Susan Ashley, an employee ofthe Animas 
Post Ofice, and confirm that I was provided the following information: 

(a) The Animas Post Oflice serves the areas of Animas, Cotton City, Cloverdale, 
and Windmill. Animas does not haven system oftown government, mayor, nor 
police officers. The majority of Services for Animas come through the county 
and the town o f  Lordsburg. 

On Friday, September 30. 2005, 1 talked with Karen Martinez, an employee of the 
Animas School District, and confirm that I was provided the following information: 

(a) There are between 296 to 299 students in kindergarten through 12“ grade in the 
Animas School District. The Animas School District provides service for a 
geographicarca which includesstudents from Animas, Rodeo (-20milesaway). 
Hachita (-25 miles away), and Cotton City (-1 5 miles away). 

On Friday, September 30, 2005, I talked with Priscilla Maxwell, an employee of the 
I-lidalgo County Sheriff’s Oftice, and confirm that 1 was provided the following 
information: 

(a) The Ilidalgo County Sheriffs Ofice provides police sewice to Animas. The 
sheriffs otfice receives its funding from the state of New Mexico. The fire 
service to Animas i s  initially paid for by Hidalgo County then is reimbursed by 
the state of New Mexico. 

On Tuesday. October 4.2005, I talked with an employee of Cotton City Grocery and 
confirm that I was provided the following information: 

(a) The Cotton City Grocery serves the Animas area. Their customers are mainly 
people from Animas. The majority ofpeople go to Lordsburg for their shopping 
needs. 

On Tuesday, October 4.2005.1 talked with Glenda Malian, an employee ofthe Animas 
Valley Clinic and confirm that I was provided the following information: 

(a) The Animas Valley Clinic serves children attending the Animas Public Schools 
from areas such as Animas, Playas, and Rodeo. Thcre are no other health 
facilities in the area. Concerning Animas, Glenda stated, “I wouldn’t even call 
it a town.” Glenda however stated the people in the area are close to each other. 

& q h k  it& 
Stephanie Patton 


